OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN

GERALD C, MANN

ATVTORREY GENERAL

Honorsble John R. Shook
Criminsl District Attorney
8an Antonio, Texas

Attention: Mr. T, H. Ridgeway

Dear Sir:

baioners! ecourt to

e payment of the
s)ariet of the twoe patrol-
.:_.-.; der the r‘qt. gt'm
oxl May 14, 1941 to duly 7,
1, and related questions?

of this departd

of/this Oountyﬁhéagii-
hon two questions which 1
Mt to you for your opinion.

pg he past aeverel yesrs end up to July
Baxar) County had in its employ eix high~
men /under the assumption thet the law
4 phe eppointment of that pumber of high-
: gen. On May L4, 1941, after the rendi-
tion o he decision by the Supreme Court in the
cass of Will W, Wood, Bheriff of Bexar Jounty ve.
Ghas, W. Andersca, Oounty Judge of Bexar Coumnty,
whioh is reported in 152 8, W, (2), 1084, the
County oo&apg-paying thoatgn::;ol:anhfheizgsllarica.
six of the pe en oontinued the ped noo
gilthair dutléa?aggg}:iniahed thelr ounp'gggggggles
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and gesocline and the County accepted their
services down to July 7, 1941, when the motion
for & rehearing was overruled in the above
cause. Two of the patrolmen were dispensed with,
leaving only four im the employ of the County.

" The four who ware retained were paild their
salaries and the two who were dropped from the
employ of the County were not paid thelr sael-
aries. These two patrolmen, who wore elimi-
nated from their service on July 7, 1941 ren-
dered a bill to the Commissiopers' Gourt for
$285.00 each, being the amount of theilr re-
spective salaries from May 14, 1941 to July 7,
1941. The Court recently entered &r corder al-
lowing thelir olaims, the order being as follows:

*Upon motion of County Commisaioner
San Anderson, seconded by County Com~
missioner R, W. Stappenbesk, Sr., all
moxmbers present voting "lre": It'ie
ordered by the Court thet the c¢laim of
Arnold Sheldon and J. C. Rice for ser-
vises rendered Bexar County as Highway
Patrolmen for sald County from May 14,

1941 to July 7, 1941, in the amount of
$285.00 ench be, and the seme is hereby
allowed in full and the County Auditor ia
hereby authorized end instructed to drew
e warrsnt in faver of easch of sald oleim~
ants for the sum of $285.00 esah payadhle
squally out of the Road and Bridge Fusd
of the four commissioners' precinets or
‘Bexar Oounty, szas. _

"Please refer to your O {nion No. 0-3568
Re: Compensation of County way Patrolmen,
‘rendered July 3, 1941. The Commissioners' Court
desires to pay these two petrolmen for their
services, if it can Ve legelly done,

*We would like to hevse your opimiom upon the
following two questiens:

*1. Is it legel for the Bnnnisaienars'
Court to order the psyment of the
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salarjies of these two patrolmen from
May 14, 1941 to July 7, 19417

*2. 8inoe the Commissioners' Court
has entered its order upon the minutes
of the Court approving the payment of seid
elaims of the two patrolmen and having in-
structed the Auditor to draw werrants inm
favor of saeid patrolmen in payment of sald
elaims, is it the duty of the Auditor to
draw the warrants in payment thereof?

*In this connection,we wish to direet your
attention to the case of Buster Heam vs., K. G. Garvey,
County Auditor of Bexar County, rendered by the
Fourth Court of Civil Appeals at San Antenio, on
November 12, 1941. This decision iz not reported,
but a sopy thereof 1is aettashed hereto. No motlion
for rehearing was filed and this deciaion 1 final.

*fhe order of the Commissioners' Court allowing
the eclaims of the two patrolmea 1s on its face valid
end perteins to & matter which is vested exolusively
within the jurisdietiom of that Uourt. It appears
to us that this order is a final Judgment and could
only bs set aside in & direet proceeding instituted
in the district gourt. The County Auditor, deing
a ministerial officer, 18 not vested with judlefel
power and would not be authorized to hear and weligh
evidence and pass Judgment upon the facts.

"Unless, the order of the Commissioners' Court
18 void, it would become the duty of the Auditor
to issue the warrants or vouchers thereon as direeted.
It 4oes not cceur to us that the order of the Com-~
nissloners' Court is vold for the resson that the
County accepted the benefit of the serviges of
the pstrolmen, and in fact, did not notify thea
that their services would be dispensed with until

*Your opinion upon the above questions will
be appreciated.”
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Under the faots stated in your letter Bexar County
for the peat severel years and up to July 7, 1941, hed in
its employ six petrolmen under the assumption that the law
authorized the appointment of that mumber of highway patrol-
men, Apparently the coumissioners' court acting in eon-
Junotion with the sheriff was aocting by virtue of Article
6699B, Vernon's Annotated Civil Ststutes. However, the
Suprems Court of Texas in the above msntloned case of Chas.
W. Anderson, County Judge, et al, v. Will ¥, Wocd, among
other things held that Article 66998, supre, was unoon-
stitutional. o

By virtue of Article 6699, Vernon's Annotated
Civil Statutes, the commissioners' ocourt acting in con-
Junction '1th,£h9 sheriff may employ not more than two
reguler deputies, nor more than two sdéditional deputies
for special emergency to aid said regular deputies to be
known as ocounty traffic officers to enforoe the highway
laws of this State reguleting the use of ths pudblic high-
weys by motor vehleles. The question whether or not the
county treffic offiders, other tham the four authorized
to be sppointed by Article 6699, supra, were de fasto of-
fiocers was answered in the negative in our opiniecm Fo.
0-3568. As the above mentioned opinion wes addressed to
the sounty euditor of Bexar County and you refsr to the

' ssme in your letier, we essume thet you have  gopy of

the same; therefore, weé do not enclose & eopy of =sajd
‘opinion herewith, . | T

It is our opinion that the commimsioners' court
acting in conjunction with the sheriff in appointing the
two above menticned county traffie officers sctsd without
legsl authority. It is our further opiniom that the com-
missioners' court hed no legal autherity to require the
services of the two above nemed county traffiie officers by
econtract. The commissioners' court muet have authority of
law for its sontraot, and, if the suthority has been given,
e reascnable construction of it will bs given to effect
ite purpose. (Commiassioners' Ceurt v. Wallacs, 15 5. W.
(22) 535; Texss Jurisprudence, Volume 11, page 633)

Ve @o not think that the case of Buster Hem v.
%+ G. Oarvey, County Auditor of Bsxer County, referred to
in your i~tfer, is snalogous to the qngstiog;hg?.?involved.
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Therefors, it is our opinion that said case 1s mo authority
authorizing the comaissioners' court to make the advove
mentioned order. '

It is our further opinion that the ocamissioners' court
hed po suthority, either expressed or implied, to meke the
above mentioned Order and that seid order i1s thersfore vold,

We have carefully considered the cases of Siuder

v. City of San Antonio, 2nd 8, W, {24) 841; Edwards v.
Ludbook County, 33 8. W. (24) 482, and the authorities
oited therein, holding in effect that where counties or
-municipalities recelive benefits under contraots illegal
begause they are not in conformity with the Constitution
or statutes or charter provision of a oity, ssid countiss
or municipalitiea are liable on implied oontracts for the
reasonable value of the.benefits which they have received.
However, as we understand the above mentioned cases, the
ocommissioners' ecourt end/or the proper authorities of the
oity had the authority to make sald contraet or contracts
but failed to6 comply with the statutes or provisions of
the 9lty charter governing the same., In other words, when
a gounty or. city has reveived the beneflit of a contraot

- which 1t head the power to make, but wkich was not legally
entersd into, the county or oity msy by compelled to do
Justice and to pay the consideration, or at least to pay for
what i1t hes received. Im such csaes it is said that the
law will imply & contrast. However, as above stated, w do
not thirk that the. commissioners® ceurt bad any eauthority
whatever to appoint the above mentioned county trafrie
officers. It 1s our further opinion thet said ecurt had no
authority to contrset with sald county traffic officers to
perform the servicea which were rendered then, There-
fore the sbove mentioned cases are not applieable to the

- questions stated above. ' ‘ - ' '

Yours very truly
ATTORNEY GENERAL OF ¥EXAS

: B Ardell Williems
AW:¥S © . Assistant
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